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ON ETHICS: YOU BE THE JUDGE

“Under Investigation”
An engineer is subpoenaed by a federal
grand jury seeking details about a client.

Situation

Engineer Peter Parker works for Client X.
Several months after completing work for
Client X, he is subpoenaed by a federal
jury
investigation of Client X in relation to
project funding by a federal agency.

fully with the
investigation in connection with his work

grand regarding a criminal

Parker cooperates
for Client X. He provided copies of his
written contracts with Client X and other
documents. Following the submission of
the contracts and documents, Parker is
not called to testify before the grand jury.
He receives no other information or

instructions from the grand jury.

What Do You Think?
Does Parker have an ethical obligation to
in the

Parker have an ethical obligation to advise

participate investigation? Does
his former client regarding his submission
of documents filed with the federal grand
jury?

What the Board of Ethical Review Said It
is the Board’s view that Parker does not
have any ethical obligation to former
Client X to maintain confidentiality in
connection with Client X’s business affairs
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by withholding any information from the
federal grand jury. He has an obligation to
fully cooperate with this governmental
investigation.

As a matter of law, a failure to
cooperate with the investigation could
expose Parker to contempt and potential
prosecution.  The
obligation to not divulge confidential

information without the client’s consent

criminal ethical

comports with Parker’s legal requirement
to cooperate with a federal grand jury, as
implied in Section II.1.c of the Code of
Ethics. Furthermore, nothing in Parker’s
relationship with Client X constitutes any
legally protected privileged information
that might justify the withholding of
information under the circumstances.
Unlike relationships between attorneys
and their clients, relationships between
engineers and their clients don’t enjoy any
legally recognized privilege.

Parker’s relationship with Client X is one
of a former and not of a current client.
Based on earlier BER cases, because of
the passage of time, the ethical duty of
confidentiality that might otherwise exist
could be diminished. The facts in this case
involve a matter outside of Parker’s direct
relationship with Client X and pertains to a
matter of public interest and concern.
Matters involving the public health and
safety require assertive action on the part
of the engineer to protect the public.

Regarding the question of whether
Parker has an ethical obligation to advise
Client X about his participation in the
federal grand jury investigation, the
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Board believes the same reasoning about
confidentiality that was used in discussing
the first question could easily compromise
the investigation and potentially expose
Parker to criminal prosecution. Finally,
because of the fact that this is a criminal
matter and Parker’s testimony relates to
his business relationship with Client X, it
may be prudent for Parker to consult with
competent legal counsel with experience
in federal criminal law and procedure to
counsel Parker regarding this matter.

Conclusion

Parker has an ethical obligation to
participate in the investigation. Parker
does not have an ethical obligation to
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advise Client X regarding Parker ' s
submission of documents filed with the

grand jury.

NSPE Code References
Section II.1.c. Engineers shall not reveal

facts, data, or information without the
prior consent of the client or employer
except as authorized or required by law or
this Code.
Section II.3.a.

objective and truthful

shall be
in professional

Engineers

reports, statements, or testimony. They
shall include all relevant and pertinent
information in such reports, statements,
or testimony, which should bear the date
indicating when it was current.

Section II.4. Engineers shall act for each
employer or client as faithful agents or
trustees.

Section I1.4.a. Engineers shall disclose all
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known or potential conflicts of interest
that could influence or appear to influence
their judgment or the quality of their
services.

Section III.3.a Engineers shall avoid the

use of statements containing a material
misrepresentation of fact or omitting a
material fact.

For more information, see BER Case No.
12-3.
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