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Ethics

Jan/Feb 2013
ON ETHICS: YOU BE THE JUDGE

Too Revealing

A defense attorney gives a forensic

engineer some unexpected information.

The Situation

C. Krettstuff, P.E., is a forensic engineer
and is hired by plaintiff attorney Sue
Moore in a product liability case to review
technical attachments that are part of
settlement documents. The documents
are relayed by defense attorney Dee
Fending to Moore who then e-mails them
to the PE. Krettstuff's computer has
commonly available commercial software
that reveals embedded notes in the
original document, which includes
comments that are damaging to the
interests of Fending's clients. Krettstuff
reads the comments and realizes the

implications of the comments. .

What Do You Think?
What are Krettstuff's ethical obligations

under the circumstances?

What the Board of Ethical Review Said

Professional engineers have frequent
professional interactions with other
professionals, including attorneys. Over
the past 30 years, engineering has seen a
dramatic increase in the field of forensic

engineering, with engineers being
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retained by attorneys to conduct accident
and other investigations, prepare
analysis and reports, provide expert
witness testimony, and perform other
services as required. Both the plaintiff
and the defense bar have found the
services of professional engineers

invaluable in the pursuit of their client's

legal interests.

In this case, the Board is of the view that
Krettstuff has an ethical duty to
immediately advise Moore of the fact that
Fending's comments have been revealed

to Krettstuff.

As earlier Boards have noted, as
engineers find their professional practice
intersecting  with the professional
practice of other learned professionals,
such as attorneys, who are governed by
their own rules of professional conduct
and codes of ethics, engineers need to
gain a better understanding of the ethical
responsibilities of these professionals.
Clearly, this case cannot be seen as
strictly a matter involving engineering
ethics but must also be considered as a
legal ethics matter. Since Krettstuff is
providing professional services within the
context of a legal forum, it may be that
the legal and legal ethics issues need to
first be resolved before Krettstuff can
take all appropriate and necessary action
in this matter. For example, it may be

determined that Dee Fending violated
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the legal profession's rules of professional
conduct or code of ethics for negligently
transmitting confidential documents
containing embedded comments to Sue
Moore, especially if the software on
Krettstuff's computer was commonly and
commercially available, as stated under
the facts.

Conclusion

Krettstuff has an ethical duty to
immediately advise his client, Moore, of
the fact that Fending's comments had
been revealed to Krettstuff. In addition,
Krettstuff may be required to suspend
further action in this matter pending the

court's resolution of the issue.

NSPE Code References

Section 1.6: Engineers, in the fulfillment
of their professional duties, shall conduct
themselves honorably, responsibly,
ethically, and lawfully so as to enhance
the honor, reputation, and usefulness of

the profession.

Section II.1.c: Engineers shall not reveal
facts, data, or information without the
prior consent of the client or employer
except as authorized or required by law
or this Code.

Section I1.4: Engineers shall act for each
employer or client as faithful agents or

trustees.
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Section I1.4.a: Engineers shall disclose all
known or potential conflicts of interest
that could influence or appear to
influence their judgment or the quality of

their services.

For more information, see Case No.
09-11.

NSPE's Board of Ethical Review
considers ethical cases involving either
real or hypothetical matters submitted
from a variety of sources, including NSPE
members. The facts contained in each
case do not necessarily represent all the
pertinent facts submitted to or reviewed
by the BER. This opinion is intended as
guidance only. It may be reprinted
without further permission, provided
that this statement is included before or
after the text of the case and that
appropriate attribution is provided to the
National = Society of  Professional

Engineers' Board of Ethical Review.
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